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PROSPECTUS 

 

Q1. Who is an expert? When is he liable for any mis-statement in the prospectus? When is he 

not liable? 

Ans-  

As per Sec 2(38) of Companies Act, 2013 Expert includes an engineer, a value, a chartered 

accountant, a company secretary, a cost accountant and any other person who has the power 

or authority to issue a certificate in pursuance of any law for the time being in force. 

Unconnected: The report of an expert can be included in a prospectus only if he is unconnected 

with the formation or management of the company. In other words, the person must be 

independent to “function as an expert” [Sec 26(5) of the Companies Act, 2013]. 

1. When can report be included [Sec 26(5) of the Companies Act, 2013]? His report can be 

             Included in the prospectus 

a) When he has given his written consent for including his report in the prospectus and 

he has not withdrawn such consent before the delivery of the prospectus to the ROC 

& 

b) A statement appears in the prospectus that he has given consent and has not 

withdrawn the same. 

2. Liabilities: An expert will be liable U/sec 35 - Civil liability for misstatements in 

prospectus. 

3. When not liable? An expert will not be liable for any mis-statements in the prospectus 

under the following situations: 

a) Section 26 (5): that having given his consent, he withdrew it in writing before 

delivery of the copy of prospectus for registration or 

b) Section 35 (2): that the prospectus was issued without his knowledge or consent 

and that on becoming aware of its issue, he forthwith gave a reasonable public 

notice that it was issued without his knowledge or consent. 

c) An expert will only be liable for any mis statements made by him in the capacity 

of an expert and not for any other statement in the prospectus. 
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4. No criminal Liability: 

a) Section 34 holds all those persons who authorize the issue of such prospectus 

which contains mis statements, it would not apply to an expert as he only gives 

an expert view on specific matters but does not authorize the issue of the 

prospectus. 

b) Authorization of the issue of a prospectus is done by directors and promoters 

and hence they will be criminally liable under this section. 

 

Q2. When is a company required to issue a ‘shelf prospectuses under the provisions of the 

Companies Act, 2013? Explain the provisions of the Act relating to the issue of ‘shelf 

prospectus’ and filing it with the Registrar of Companies. 

Ans-  

 "shelf prospectus" means a prospectus in respect of which the securities or class of securities 

included therein are issued for subscription in one or more issues over a certain period without 

the issue of a further prospectus. 

When the validity period starts: It shall commence from the date of opening of the first offer of 

securities under that prospectus. 

Advantage: No further issue of prospectus is required in respect of a second or subsequent 

offer of securities included in such prospectus for a period of 1 year. 

Whom it applies? To any class or classes of companies, as the SEBI may provide by regulation in 

this behalf 

Filing of shelf prospectus: It can be filed 

a) At the stage of the first offer of securities included therein, which shall indicate a 

period not Exceeding 1 year as the period of validity of such prospectus, and 

b) In respect of a second or subsequent offer of such securities issued during the period 

of validity of that prospectus, no further prospectus is required. 

Filing of information memorandum with the registrar: A company filing a shelf prospectus 

shall be required to file an information memorandum containing all material facts relating to: 
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a) New charges created, 

b) Changes in the financial position of the company as have occurred between the first 

offer of Securities or the previous offer of securities and the succeeding offer of 

securities, and 

c) Such other changes as may be prescribed,  

With the Registrar within the prescribed time, prior to the issue of a second or subsequent offer 

of securities under the shelf prospectus: 

Inform changes: Where a company or any other person has received applications for the 

allotment of securities along with advance payments of subscription before the making of any 

such change, the company or other person shall intimate the changes to such applicants. 

Refund: If after intimation of changes any person expresses a desire to withdraw their 

application, the company or other person shall refund all the monies received as subscription 

within 15 days thereof. 

Prospectus(I.M. + S.P. = Prospectus): Where an information memorandum is filed, every time 

an offer of securities is made with all the material facts with the registrar, such memorandum 

together with the shelf prospectus shall be deemed to be a prospectus. 

 

Q2. All statements in a prospectus issued by X & Co. Ltd. were literally true, but it failed to 

disclose that the dividends stated in it as paid were not paid out of revenue profits, but out of 

realized capital profits. The statement that the Company had paid dividends for a number of 

years was true. 

But the Company had incurred losses for all those years; however, no disclosure of this was 

made in the prospectus. An allottee of shares wanted to avoid the allotment on the ground that 

the prospectus did not disclose this fact which, in his opinion, was very material. Would he 

succeed? 

Ans-Facts of the case: The prospectus of the company provided that company had paid 

dividend for number of years but it failed to disclose the fact that dividends are paid out of 

capital profit due to continuous loss. An allottee wants to avoid allotment on that ground. 
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Relevant Case Law & Provision: “Rex Vs Kylsant” – In this case it was held that no fact should 

be omitted, the existence of which might, in any degree, affect the nature of quality of 

privileges and advantages disclosed by the prospectus. 

A company is liable for a misstatement if it is shown that the prospectus was issued by the 

company or by someone with the authority of the company. The subscriber may have the 

following remedies against the company: 

Rescission of the contract [Sec 19 of the Indian Contract Act, 1872]: 

i. A contract made with the company to purchase shares is on the utmost good faith. 

ii. It implies that if a misrepresentation or non-disclosure of fact renders a statement 

untrue in a material particular or renders the whole prospectus untrue, the contract is 

voidable at the option of the aggrieved party. 

iii. In other words, the subscriber to the shares can file a suit against the company to 

rescind the contract under the general law of contracts. 

Damages for deceit: The second remedy against the company is damages for deceit under the 

general law of contract and may recover damages. 

The allottee cannot, however, both retain the shares and get damages against the company.  

Analysis: In the given case the company was making losses and that the dividends were paid 

out of past year profits gave a false impression that the company was making profits. The 

prospectus doesn’t disclose all the material facts truly, honestly and accurately. The 

suppression of such fact might have affected investor’s decision to subscribe for shares. 

The allottee has a right to rescind the contract of allotment of shares if he had relied and acted 

on the prospectus i.e. he subscribed for shares after being influenced by a misleading 

prospectus. 

Conclusion: The allottee can avoid the contract of allotment of shares. 

  

Q3. Peek Ltd. Co. issued and published its prospectus to invite the investors to purchase its 

shares. The said prospectus contained false statement. Mr. X purchased some partly paid 
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shares of the company in good faith on the stock exchange. Subsequently, the company was 

wound up and the name of Mr. was in the list of contributors. Decide: 

i. Whether Mr. is liable to pay the unpaid amount? 

ii. Can Mr. sue the directors of the company to recover damages? 

Ans-  

Facts of the case: The prospectus of a company contains a false statement Mr. X purchased 

some partly paid up shares in stock exchange. Subsequently the company wound up and the 

name of Mr. is in the list of contributors. 

Provisions of law: The remedies available to a subscriber for mis-statements in prospectus are 

as under: 

a) He may claim compensation from directors, promoters or experts for any loss or 

damage sustained by such purchase; 

b) He may avoid the contract under section 19 of the Indian Contract Act, 1872 ; or 

Relevant case law: Peek Vs Gurney 

According to judgment given in the case of “Peek Vs Gurney” remedy by way of damage will not 

be available to a person, if he has not purchased the shares on the basis of prospectus. 

More over at the time of winding up of company, if there are any partly paid-up shares then 

such shareholders are liable to contribute as a contributory. 

Analysis: By applying the above provisions in the given case: 

a) Since X has purchased partly paid-up shares in stock exchange, he has to contribute to 

the company at the time of winding up, as a contributory. 

b) X purchased the shares through the stock exchange open market which cannot be said 

to have bought shares on the basis of prospectus. Thus X is not an original allottee of 

the shares, as he had not purchased the shares on the basis of the misleading 

prospectus. 

Conclusion: 

i. Mr. X is liable to pay the unpaid amount. 
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ii. Mr. X cannot sue the directors of the company to recover damages. 

 

Q4. X Co. Ltd, intended to buy a rubber estate in Peru. Its prospectus contained extracts from 

an experts’ report giving the number of rubber trees in the estate. The report was inaccurate. 

Will any shareholder buying the shares of the Co. on the basis of the above representation have 

any remedy against the Co.? Can the persons authorising the issue of prospectus escape from 

their liability? 

Ans-  

Facts of the case: Prospectus of a company contained extracts from an expert’s report which is 

inaccurate. Based on the representation stranger bought shares. 

Provision of law: Sec 35 of Companies Act, 2013 – Civil liabilities for mis-statement. 

Analysis: According to Sec 35 of Companies Act, 2013 where a person has subscribed for 

securities of a company acting on any statement included, or the inclusion or omission of any 

matter, in the prospectus which is misleading and has sustained any loss or damage as a 

consequence thereof, the company and every person who 

a) Is a director of the company at the time of the issue of the prospectus; 

b) Has authorised himself to be named and is named in the prospectus as a director of the 

company, or has agreed to become such director, 

c) Is a promoter of the company; 

d) Has authorised the issue of the prospectus; and 

e) Is an expert referred in section 26 of the Companies Act, 2013, shall be liable to pay 

compensation to every person who has sustained such loss or damage. 

Exception: No person shall be liable, if he proves that: 

a) Having consented to become a director of the company, he withdrew his consent before 

the issue of the prospectus, and that it was issued without his authority or consent; or 

b) The prospectus was issued without his knowledge or consent, and that on becoming 

aware of its issue, he forthwith gave a reasonable public notice that it was issued 

without his knowledge or consent. 
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Conclusion: 

a) Thus the allottee will have remedy against the company and expert. 

b) The expert is not liable if he proves that the prospectus was issued without his 

knowledge or consent, and that on becoming aware of its issue, he forthwith gave a 

reasonable public notice that it was issued without his knowledge or consent. 


